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YOU CAN HAVE THE BEST
INCOME DEVELOPMENT

No Compromise and No Excuses for Your F&I Program.

Resources Management Group’s F&l specialists will impact your
dealership’s profitability by implementing positive methods to
change and adapt to any market conditions. Executing at every
critical dealership component: Recruiting, Training, Compliance,
Disruption Strategies & Digital F&l Technology.

RMG delivers world-class income development AND the most
dealer-centric reinsurance structure in the industry.

e Dealer Directs Investments and chooses financial institution.
e Ability to borrow up to 75% of unearned reinsurance premiums.
e Guaranteed Service Retention: dealership claims tie-back.

* Proven process for driving more profits into your dealership and
reinsurance company.

e True Transparency — No Hidden Fees — Total Accountability.

¢ Over 2.1 Billion Dollars of Assets Created for more than 1,700
U.S. Auto Dealers.

Contact us today for a confidential dealership & reinsurance analysis.
800.761.4546 | info@corprmg.com
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DRIVING DEALER PROFITABILITY

It’s Your Portfolio™
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Is your 401(k) Plan

leaving you exposed?

In 2015, the Department of Labor:

— Audited 3,357 401(k) Plans

— 72% were fined

— Total fines of $1.7 billion

The average fine was $700,000 per plan.

Source: Mass Mutual Financial Group

Get your complimentary copy of our new book:
The 7 Biggest 401(k) Plan
Mistakes Business Owners
Make and How to Avoid Them ASTAX & BUSIHEEE DWHERS

: : MAKE & HOW TO AVOID THEM
wealthpreservationsolutions.com i

KEVIN ELLMAN CFP & PAUL MILLER

Contact us for a full review of your plan and learn how
our specially discounted NADA Retirement Program
might be a cost effective way to protect yourself.

Contact Kevin Ellman, CFP® at 201.632.2022 or kellman@wpslic.net

WG,

RESERVATION S OLUTI ONS

Wealth Preservation Solutions, LLC.
45 Eisenhower Drive, Suite 550 'S » N An A .

Paramus, New Jersey 07652 " " ’ Retlrement
201.632.2022 fom  a—
wealthpreservationsolutions.com g

Securities offered through Kestra Investment Services, LLC (Kestra IS), member FINRA/SIPC. Investment Advisory Services offered through Kestra Advisory Services,
LLC (Kestra AS), an affiliate of Kestra IS. Wealth Preservation Solutions, LLC is not affiliated with Kestra IS or Kestra AS. Kestra IS and Kestra AS are not affiliated with
Wealth Preservation Solutions, LLC or any other entity listed.
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Dealers Have Always Responded
to the Needs of Their Customers

SANITIZED

el o nfedy
7 nj car
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Customers are the lifeblood of any dealership. If
consumers aren’t purchasing cars and trucks or servicing them
properly, our businesses suffer. That is why dealerships have
ALWAYS adapted to serve our customers WHERE they want,
WHEN they want and HOW they want. That quick ability to
adapt was never more important than it was in 2020.

The COVID-19 pandemic turned the world upside down in
March. Thankfully, dealership service departments were
deemed essential and remained open in the early days of the
pandemic. Online sales were also allowed, and dealerships
quickly ramped up or expanded their digital capabilities to serve
customers safely. Sales plummeted nearly 80% in the second
half of March and April. Still, NJ CAR fought hard for us, and
Governor Murphy ultimately modified his earliest Executive
Orders to allow in-person sales in May. Sales have improved
every month, and there is a reason why. New Jersey dealerships
have consistently shown their commitment to implementing
and adhering to policies that prevent the spread of infectious
diseases (like COVID-19) in dealerships.

new jersey

One of the most visible ways our industry has stepped up is

to adopt the NJ CAR Clean Program, which was launched in
September 2020 and has already certified hundreds of dealer-
ship rooftops. The program took guidelines from the Center For
Disease Control (CDC), Occupational Safety & Health Admin-
istration (OSHA), Department of Health (DOH) and others and
tailored them to the dealership environment. This industry-spe-
cific approach continues to help dealerships operate a safer and
healthier retail environment.

In the unfortunate event that a dealership suffers an outbreak or
has a complaint made against them, it is critical they can show
they met all legal and regulatory requirements or went above
and beyond COVID-related requirements. By implementing
(and maintaining) the comprehensive NJ CAR Clean Program,
participating dealerships can make sure they are compliant with
the most current requirements.

For those who have not yet become NJ CAR Clean certified,

the program provides participating members access to live and
pre-recorded educational webinars, a detailed pandemic preven-
tion manual, printable self-health checks, My Health Champion
(a digital health check solution), cleaning checklists, and bold and
informative promotional materials (posters, door clings, window
stickers, hangtags and door seals). The program also provides access
to subject matter experts ready to address any questions or con-
cerns dealerships may have regarding what is required of them
in these challenging times.

It’s not enough for dealerships to implement the COVID-re-
lated sanitization and operational requirements. They need to
make sure everyone knows what they are doing. That is why
the engaging promotional materials provided to NJ CAR Clean
certified dealerships are so critical.

The coalition is also helping make sure the public and elect-

ed officials know about the NJ CAR Clean program and the
dealership community’s dedication to the health and safety

of their employees and customers by executing an aggressive
public relations campaign, including a 30-second public service
announcement that NJ CAR produced and has been running on
television since Thanksgiving. As the PSA says, “Each day, with
every transaction, dealerships safely serve their customers by
adopting the NJ CAR CLEAN program.”

If you haven’t already done so, contact Breanna Esquilin (besqui-
lin@njcar.org) or Charles Russo (crusso@mnjcar.org) to learn how

your dealership(s) can become NJ CAR Clean certified. mf ear
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“We cover all the bases.”

Accountants & Management Advisors
to the Auto Industry since 1954

- F ?—f!r--lﬂ—-gp-., —t Financial Reporting & Projections/Forecasts

Lifo Inventory Applications M Tax & Estate Planning & Reporting

Cash Management & Budgeting M Performance Evaluation
Cost Analysis M Buy/Sell Agreements & Succession Planning

Mergers & Acquisitions B Internal Control Design

VOYNOW BAYARD WHYTE
AND COMPANY, LLP

CERTIFIED PUBLIC ACCOUNTANTS

The Northbrook Corporate Center - 1210 Northbrook Dr., Suite 140, Trevose PA 19053
Contact Hugh Whyte, Randall E. Franzen, Kenneth Mann, Robert P. Seibel or Robert S. Kirkhope:

215-355-8000 = voynowbayard.com
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2021 Is Another Important Election
Year In New Jersey

r'

Other than COVID, the 2020 election was the
dominant news story much of this past year. There was some
suspense, as control of the Senate was left up in the air and was
determined by two runoff elections in Georgia in early January.

2020 was an important election, but 2021 is also critical right
here in New Jersey, with all 120 members of the New Jersey State
Senate and General Assembly on the ballot and Democratic
Governor Phil Murphy running for a second term against a yet-
to-be-determined Republican challenger. Former Assemblyman
Jack Ciattarelli has already announced his candidacy. So has Re-
publican State Chairman Doug Steinhardt. Others are expected
to enter the race, although Minority Leader of the Assembly Jon
Bramnick has indicated he will NOT run for the nomination.

Auto retailers have a huge stake in the outcome of this election.
It is critical that CAR-PAC, NJ CAR’s political action commit-
tee, has the necessary financial resources to support candidates
(on both sides of the aisle) who support auto retailers. An actively
engaged CAR-PAC ensures the dealers’ voices are heard in
Trenton on a wide variety of important public policy issues.

The industry is faced with a near-constant barrage of regulato-
ry issues. In New Jersey, auto retailers have sued the Murphy
Administration for its failure to enforce motor vehicle licensing
laws restricting manufacturer direct sales and “bait and switch”
motor vehicle advertising tactics employed by Tesla. As Tesla
grows and other direct sale electric vehicle companies (Lucid,
Rivian) enter the market, auto retailers will be looking to the
Governor and the Attorney General, the Director of Division
of Consumers Affairs and the NJMVC to enforce the law and
ensure a level playing field. This is something the current Ad-
ministration has failed to do.

These same issues, and more, are likely to play out in the

Legislature this year or next. Meanwhile, new mobility and
growing consumer demand for online and remote auto sales

new jersey

require NJ CAR to get out ahead of the curve. NJ CAR has
backed a Motor Vehicle Subscription Service bill that would
allow licensed dealerships to offer subscription services from
available inventory while prohibiting manufacturers from
using subscription service programs as a workaround for direct
sales to consumers.

Franchised new car and truck dealers have also been promoting
legislation that would permit online and remote sales, which
are not technically allowed by current law (but has been allowed
through Governor Murphy’s COVID-related executive orders). The
legislation would also authorize electronic signatures and
electronic transfer of motor vehicle documents and require all
online marketing to be compliant with New Jersey motor vehi-
cle consumer protection advertising regulations.

This is a heavy agenda and the future of auto retailing in New
Jersey hangs in the balance. CAR-PAC has set a goal to raise
$500,000 this election cycle, so I am asking every dealership to
honor their quarterly CAR-PAC invoice and consider making
an additional contribution to CAR-PAC.

Remember, the New Jersey Election Law Enforcement Com-
mission (ELEC) rules allow contributions to a political action
committee of up to $8,200 per business or jointly controlled
business. That means a dealer who owns one store can contrib-
ute up to $8,200 per election cycle, and a dealer with 10 stores
can contribute a TOTAL of $8,200 across ALL stores. And,
don’t forget, contributions to CAR-PAC can be made with
corporate funds. Checks should be made payable to CAR-PAC
and forwarded to NJ CAR Headquarters (856 River Road, West
Trenton, NJ 08626).

If every dealer does their part, CAR-PAC will be well-positioned
to participate fully in this year’s gubernatorial and legislative
races. If you have any questions about how much your dealer-
ship or group can still contribute this cycle, please contact me at
609.883.5056, x330 or via email at jappleton@njcar.org. mf ear
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ESpecially now.

Running a dealership comes with its share of uncertain
terrain. But one thing is certain. Our Dealer Financial Services
team is dedicated to being by your side with the resources,

solutions and vision to see you through.

John Kratsch ' 2 | :
john.r.kratsch@bofa.com
862.485.4467

bofaml.com/dealer

BANK OF AMERICA 7

“Bank of America” and “BofA Securities” are the marketing names used by the Global Banking and Global Markets divisions of Bank of America Corporation. Lending, other commercial banking activities, and trading

in certain financial instruments are performed globally by banking affiliates of Bank of America Corporation, including Bank of America, N.A., Member FDIC. Trading in securities and financial instruments, and
strategic advisory, and other investment banking activities, are performed globally by investment banking affiliates of Bank of America Corporation (‘Investment Banking Affiliates”), including, in the United States,
BofA Securities, Inc. and Merrill Lynch Professional Clearing Corp., both of which are registered broker-dealers and Members of SIPC, and, in other jurisdictions, by locally registered entities. BofA Securities, Inc. and
Merrill Lynch Professional Clearing Corp. are registered as futures commission merchants with the CFTC and are members of the NFA.

Investment products offered by Investment Banking Affiliates: Are Not FDIC Insured - May Lose Value « Are Not Bank Guaranteed.

©2020 Bank of America Corporation. All rights reserved. 3235016 12-20-0021
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Recently retired National Automobile Dealers Association

(NADA) President and CEO Peter Welch authored a col-
umn near the end of his tenure that I feel everyone should
read. What follows is an edited version of Peter’s import-
ant message:

The coronavirus pandemic has taught everyone im-
portant lessons. One of the biggest is that the business
of selling and servicing cars and trucks is essential to
the safety and well-being of Americans. Our personal
vehicles have proven instrumental in getting us through
this pandemic. They’ve brought doctors, nurses and pa-
tients to hospitals, researchers to the lab, kids to schools
(when schools are open) and all of us to the grocery store
or other appointments.

As we wade through another spike in COVID cases, pol-
icymakers must remember that not every vehicle sale is

a discretionary purchase. Tens of thousands of cars and
trucks break down, get totaled in accidents or need to be
scrapped every single day. Those that can’t be repaired
need to be replaced, so auto dealerships MUST be able to
conduct vehicle sales in some capacity.

This brings us to another lesson: Auto dealers are more
willing to embrace change and disruption than most
people give them credit for. In the early days of the
pandemic, dealers quickly rolled out or expanded their
digital capabilities to safely operate, remain compliant
with local health regulations, and offer convenient and
flexible access for customers that needed to purchase
vehicles or have them serviced.

I am proud of the resiliency, innovation and determina-
tion that America’s franchised auto dealers have shown.
Dealers see these adaptations as positive to their oper-
ations and their customer interactions, which is why I
have no doubt that this innovation and flexibility will
endure long past the pandemic.

Look no further than NADA’s 2020 Dealer Attitude Sur-
vey results, which received more than 11,000 responses
when it was conducted in July. Dealers were asked what
they thought about conducting business during the
pandemic, what changes they felt were here to stay in

a post-COVID world, and what changes needed to be

new jersey
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accelerated to keep up with changing customer expec-
tations. A vast majority feel several processes are here
to stay, including digital sales (82%), home test drives/
home deliveries (73%) and home pickup and delivery for
service appointments (65%). The pandemic accelerated
customer adoption of fully-digital sales, but many still
want to start the sales and financing process online and
complete the transaction in the store.

NADA also asked dealers to evaluate the importance

of six different aspects of the physical store in a post-
COVID environment, rating them on a scale of 1-10. The
most important aspect was location and convenience

for customers, scoring a 7 out of 10. Size and capacity

of their service center; co-location of sales and service
facilities; on-premises customer amenities; and overall
facility size were less important. Not surprisingly, OEM
facility image programs ranked last.

For many dealers, factory image programs are costly and
burdensome, even on good days. There is little evidence
they have a positive influence on a customer’s buying
experience. As the digital retail experience evolves,

most dealers believe OEMs need to rethink their costly
and ever-changing image programs to better align with
consumers who place a far higher premium on flexibility
and convenience.

Finally, NADA asked dealers to identify where they’d
like to see their OEMs focus in the post-COVID world.
The number one area was to simplify incentives to
support digital retailing. Sixty-four percent of franchised
dealers said this should be the top item their OEMs focus
on to effectively embrace the change in customer prefer-
ences. The reason is simple: to be successful and credible
with digital retailing, dealers must offer a sales process
that is transparent to the consumer. OEMs should work
to make dealership incentives as simple as possible.

Throughout 2020, dealers did a tremendous job work-
ing to meet their customers where they are comfortable
— physically and logistically — and to provide those
customers with the flexibility and transparency they
need. Dealers will continue to do so. The services they
provide to their customers — and the nation — are too
important. # oar
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TRADITIONAL VALUES | EXTRACQRDINARY RESULTS

OUR ABILITY TO ASSIST YOU IN THESE CHALLENGING TIMES
IS ROOTED IN OUR CULTURE. OUR INVESTMENT IN OUR
TEAM, TECHNOLOGY AND TRAINING MEANS BEING
PREPARED FOR THE UNKNOWN ROAD AHEAD

FOR OUR FULL SUITE OF COVID-19 RESOURCES FOR
DEALERS, PLEASE VISIT OUR WEBSITE AT
ROSENFIELDANDCO.COM/OURFIRM

TAX | ATTEST | CONSULTING

WWW.ROSENFIELDANDCO.COM 1-888-556-1154




Is It Time to Elect Off LIFO?

sy PHIL CRAFT, CPA AND BRIAN WALLACE, CPA

Many dealers have struggled to hold on to incoming
inventory to meet the market demands with industrywide inven-
tory shortages. With the sales fluctuations for new and used car
dealerships, it will pose some problems going into year-end tax
planning scenarios for those valuing inventory under the Last In
First Out (LIFO) accounting method.

LIFO reserves contain cumulative layers of year-over-year
changes in price indexes relating to inflation. In short, it is de-
ferred income. The longer you have been on LIFO, the chances
are the greater size of your reserve in relation to your total
inventory. It often comes up in transfers of stock and valuations
as an adjustment to value (for the deferred liability). Historically,
if your inventory remains the same and inflation keeps increas-
ing, the reserve will grow. Each addition to LIFO accumu-
lates a “layer.” Each layer represents the historical capture of
these changes in price cost on specific models. It reduces your
inventory cost and increases your cost of goods sold if the cost
increases and vice versa for the cost decreases. For example, if a
new model is added, it starts with an inflation index of one. The
next year, the cost of these vehicles’ is adjusted by the price in-
crease (or decrease) put out by manufacturers. A lot of what hap-
pens to LIFO reserves has to do with the cost changes and how
it relates to inflation, and for this reason, dealers should watch
inflation very closely. It would also be wise to look at what your
manufacturer is doing. If it is restructuring any given model’s
cost, the LIFO index will result in a net income pickup. It is an

new jersey

often extremely complex calculation and requires experts and
software to calculate.

There are very few industries, besides automotive, that value
their inventory under LIFO, but it tends to be a large number
that do. It represents upward of $1 billion of deferred tax rev-
enue. Because of this figure, LIFO always seems to be on the
table in congressional tax discussions on raising tax revenue.

It also appears to be discussed in tax accounting and lobbying
circles across the country. It is a welcome tax deduction for
most dealers every year but, like any reserve, will eventually be
recaptured. If Congress were to get rid of LIFO, dealers would
need to recapture the income, most likely in four years, at higher
rates than currently in place (39.6% if reverting to pre-Trump era
TCJA and about 29.6% in the current rate structure). As the political
landscape changes, it is always possible LIFO will be repealed.

Depending on the size of a dealer’s LIFO reserve and the cur-
rent inventory’s size, dealers could be in for a sizable income
pickup from the prior year. This could have an impact on
future tax scenarios for either the dealership or its pass-through
owners. LIFO is an accounting method that dealers elect to use.
They can choose to elect off as well. First in First Out (FIFO) is
the other accounting method dealers will use if they are not on
LIFO, although FIFO results in higher-cost inventory and no
deductions for price increases on older inventory.

ISSUE 4 | 2020
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Depending on the size of a dealer’s LIFO reserve and the current
inventory’s size, dealers could be in for a sizable income pick
up from the prior year. This could have an impact on future tax
scenarios for either the dealership or its pass-through owners.
LIFO is an accounting method that dealers elect to use. They can
choose to elect off as well. First in First Out (FIFO) is the other
accounting method dealers will use if they are not on LIFO.

The potential for recapture, combined with expected income
pick up associated with PPP loan forgiveness (note that the
expenses contributing to the non-taxable forgiveness income are
nondeductible, essentially making the forgiveness itself taxable) could
combine for a one-two punch that hinders a dealership’s cash
flow coming out of the first quarter of 2021.

One planning option would be electing off LIFO. Typically,
with an accounting method change, you could elect to take the
reserve evenly over four years, reducing your potential tax event
in the current year and taking advantage of what remains of some
of the more favorable tax years ahead (think QBI). Not only would
this apply to New Car LIFO, but it could apply to many other
inventory-based tax deferrals, including dealer trade discounts.
‘Whether this approach will work depends on a dealership’s unique
tax strategy. It is not a dollar-for-dollar or one-size-fits-all strategy,

WWW.NJCAR.ORG

and, in an adverse planning strategy, it could make sense to take in
the recapture this year. Make sure you consult with your dealership
tax professionals to ensure a proper LIFO estimate is indexed and
all scenarios are addressed. While dealers are coming out of some
record-breaking gross profit months, it is still important to keep
cash reserves. Good tax planning is key to making sure the cash
remains in your dealership.

Dealerships should reach out to their tax advisors to develop a
strategy to minimize tax liabilities and hang on to cash. q ocar

Phil Craft, CPA, is a Manager in the Retail Automotive Services division of
Withum and can be reached at pcraft@withum.com. Brian Wallace, CPA, is
a Tax Lead in the Retail Automotive Services division and can be reached at
bwallace@withum.com.
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Manufacturers Are, AGAIN, Pursuing
Warranty and Incentive Claim Audits

Dealers Should Know Their Rights Under the
New Jersey Franchise Practices Act

sv RICHARD SOX, ESQ.

.

A

During the early months of the COVID-19 pandemic,
motor vehicle manufacturers all but ceased conducting regularly
scheduled dealership sales incentive and warranty audits. Almost
a year into the pandemic, manufacturers have started scheduling
new audits, and some are rumored to have a plan to audit every
dealer in the United States. We have heard from several Nissan
dealers who have already been audited and are in the pro-
cess of receiving the results of those audits, including claim
chargebacks. With this backdrop, New Jersey dealers should
remember that they have very strong franchise protections
when it comes to a manufacturer audit and any resulting
proposed chargebacks.

First, a manufacturer may not audit warranty or incentive
claims beyond 12 months from the date the claim is paid. Most
manufacturers are aware of the “look-back period” for audits
in each state. It is prudent to ensure that the auditor is asking
to review only claims within this 12-month statutory peri-
od. The only exception to the 12-month look-back period is if
the manufacturer can show that it reasonably expects fraud in
the dealership’s claims submission process. In that rare case,

new jersey

the manufacturer can review claims which have passed the
12-month mark.

With regard to warranty claims, a manufacturer can only pro-

pose to chargeback claims for the following reasons:

e the claim was false or fraudulent;

» the services were not properly performed;

+ the parts or services were unnecessary to correct the defec-
tive condition; or

* the claim was not reasonably substantiated per the manu-
facturer’s reasonable written requirements.

Similarly, a manufacturer can only propose to chargeback an

incentive claim for the following reasons:

* the claim was false or fraudulent; or

» the claim was not reasonably substantiated per the manu-
facturer’s reasonable written requirements.

Breaking down each of these permissible reasons for a charge-
back, dealers will see that they have a strong argument for
rejecting most of the manufacturers’ proposed warranty and
incentive claim chargebacks.
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First, the “false” or “fraudulent” claim may be the most dif-
ficult burden for the manufacturers to meet. The definition
of “false” is fairly straightforward. In the case of a warranty
claim, a false claim would involve a claim for a repair that was
not performed as claimed. For an incentive claim, a false claim
would involve a claim for an incentive for which the customer
or dealership was not eligible. A “fraudulent” claim would be
similar but involves the added element of intent. For a claim to
be fraudulent, the dealership would have to have intentionally
submitted materially false information.

Second, for a claim to be charged back because the warranty
service was not properly performed also creates a very high
burden on the manufacturer. This basis for a chargeback fo-
cuses, not on the claim submission, but whether the service
department properly performed the repair. Like allegations
of fraud, chargebacks based upon an allegation that a repair
was not performed according to the manufacturer’s instruc-
tions are rare.

The third basis upon which a manufacturer is permitted to
chargeback payment on a warranty claim falls more in line
with the first basis (i.e., a “fraudulent” claim). This involves a part
or service not necessary to correct the defective condition. In
the day and age of electronic vehicle diagnostics and trou-
bleshooting directed by the manufacturer’s internal master
mechanics, it would be a very unusual situation for a dealer-
ship to utilize a part or service which was not authorized to
repair the warrantable item on the vehicle. In most cases, the
only reason an unnecessary part or service would be used in a
warranty repair would be to intentionally submit a false claim.

The last reason a manufacturer can seek a chargeback for
payment made on a warranty or incentive claim is that the
claim was not substantiated, according to the manufacturer’s
reasonable written requirements. This is the most common-

ly used (and disputed) basis for a proposed chargeback by the
manufacturers. In challenging a chargeback on this basis, the
New Jersey dealer needs to break this statutory provision down
into two parts. First, was the claim reasonably substantiated
in accordance with the manufacturer’s written claims sub-
mission requirements? And, second, are the manufacturer’s
written claims submission requirements “reasonable”?

Regarding the first part of this reason, the New Jersey Legisla-
ture clearly intended to prohibit a chargeback where a sufficient
amount of information on the warranty repair or incentive was
provided to the manufacturer. Not completing every small
detail in the written claims submission process, including
administrative errors and oversights in those submissions,
will not suffice to allow the manufacturer to chargeback
payment on a warranty or incentive claim.

Regarding the second part of this reason, any allegation that
the dealership failed to follow the manufacturer’s written war-
ranty or incentive requirements must first pass the test of being
“reasonable.” In the case of a warranty claim, the question will
come down to whether the requirement is necessary for the
manufacturer to substantiate that the repair was a warrantable
item and that the proper work was completed to make the
repair. For an incentive claim, the question will come down
to whether the requirement is necessary for the manufacturer
to substantiate that the customer or dealer was eligible for the
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Like most of the New Jersey motor
vehicle dealer protections, the
warranty and incentive claim audit and
chargeback procedures are not self-
implementing. It is incumbent upon
the dealer, faced with a proposed audit
and chargeback, to ensure that the
protections are enforced.

incentive at issue. Many of the manufacturer’s written warran-
ty claim procedures go far beyond what is reasonable.

Like most of the New Jersey motor vehicle dealer protections,
the warranty and incentive claim audit and chargeback procedures
are not self-implementing. It is incumbent upon the dealer, faced
with a proposed audit and chargeback, to ensure that the above
protections are enforced. In many cases, challenges to a proposed
audit chargeback are amicably resolved through the manufactur-
er’s internal dispute resolution process or voluntary mediation.
Failing resolution using this process, dealers have a right to
formally challenge the chargeback in Superior Court. They will be
entitled to seek an injunction to stop the chargeback and be paid
their attorney’s fees and costs by the manufacturer when success-
ful in alleging a violation of New Jersey law. mj ear

Richard Sox is the managing shareholder of Bass Sox Mercer law firm, which
represents NJ CAR and New Jersey dealers in motor vehicle franchise-related
matters. Bass Sox Mercer is a national firm specializing in dealer disputes with
their manufacturer, purchasing and selling motor vehicle franchises and regula-
tory matters. He can be reached at rsox@dealerlawyer.com.
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High Stakes:

On November 3, 2020, New Jersey voters overwhelming
chose to amend the New Jersey Constitution to legalize the
recreational use of cannabis by adults age 21 and older. On
December 17, 2020, the State Legislature passed the proposed
enabling and regulatory bill which, as of this writing, awaits
Governor Murphy’s signature. While many are excited by this
upcoming change, dealerships are rightfully concerned with
how recreational cannabis use will affect the workplace, such as
safety and productivity.

Legal Status of Cannabis

Although cannabis is still classified as a Schedule I drug in the
federal Controlled Substance Act, New Jersey joins a growing
number of states that have legalized the use of cannabis for
recreational or medicinal purposes. Currently, 15 states and the
District of Columbia have legalized the recreational use of can-
nabis, and 35 states have legalized its use for medical purposes.
While the U.S. House of Representatives recently approved leg-
islation to remove cannabis from the Controlled Substance Act’s
list, this bill is not expected to pass in the Republican-led senate.
New Jersey’s adoption of a Constitutional amendment did not
immediately allow adult recreational use of cannabis. However,
the State Legislature’s enactment of the New Jersey Cannabis
Regulatory, Enforcement Assistance, and Marketplace Modern-
ization Act legalizes the recreational use of cannabis by adults

16 new jersey auto retailer

and directly affects New Jersey dealership’s drug-free workplace
policies and drug testing procedures. The effective date varies
according to the act’s provisions.

The new law prohibits dealerships from taking an adverse
employment action solely because the employee chooses to use
cannabis products. However, this does not mean a dealership

is prohibited from enforcing a drug-free workplace policy or
mandating, under some situations, applicant and employee drug
testing. The law likewise does not require a dealership to allow
workplace use or possession of cannabis.

Updating Employment Policies

Dealerships should use this time to consider whether a drug-free
workplace policy should be incorporated into their policy manu-
als. Initially, dealerships must consider the employees’ category
and the nature of their jobs before creating a one-size-fits-all
policy. The New Jersey bill does not include express exceptions
for safety-sensitive positions, so any policy must reconcile any
appliable federal drug-free workplace requirements and the pro-
tected activity permitted by the New Jersey law. Even if federal
drug-free workplace requirements do not apply, a dealership
should draft or update its policies to clarify its expectations
regarding cannabis usage so that employees are on notice about
the requirements and the consequences for noncompliance.
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Dealerships should use this time to consider whether a

drug-free workplace policy should be incorporated into

their policy manuals. Initially, dealerships must consider

the employees’ category and the nature of their jobs before

creating a one-size-fits all policy.

Employee Drug Testing

The law gives dealerships discretion to conduct employee drug
tests under certain circumstances. For example, the bill express-
ly allows drug testing based on a reasonable suspicion that an
employee is under the influence of cannabis on the job. The act’s
wording means dealerships must consider drug testing meth-
odology as part of a drug testing policy. At a minimum, the bill
requires a test that produces scientifically reliable results, which
suggests using methods such as a urinalysis, blood sampling or
saliva testing. These three methods detect prior use of cannabis
but not necessarily current impairment. Given how slowly the
human body metabolizes cannabis, an applicant or employee may
test positive for cannabis even weeks after a single use and absent
of any impairment signs. For this reason, new tests, such as can-
nabis breathalyzers and digital sobriety tests, are being developed
to test current impairment. Dealerships with labor contracts

may have to negotiate new employee testing procedures with the
unions to avoid violating labor laws and the labor agreement.

The law also requires a physical examination of the individual as
a condition of assessing impairment. The examination must be
conducted by a qualified individual who meets the training man-
dates for a so-called Workplace Impairment Recognition Expert
Certification. This individual will be certified after completing
training on detecting or identifying use and impairment by can-
nabis or other intoxicating substances. By using this certification
procedure, the bill aims to protect employees and applicants from
adverse employment actions but still give dealerships flexibility
not to hire an impaired applicant, or to discipline an impaired
employee, under defined circumstances. Dealerships will need to
identify one or more individuals to be trained for this purpose.

The requirements will be more fully defined and detailed by
the regulations to be provided by the Cannabis Regulatory
Commission at a later date. Although these provisions of the
law will be effective immediately, they will not become opera-
tive until the Cannabis Regulator Commaission issues its initial
rules and regulations.

Medical Marijuana: The Wild Decision
Dealerships must also be mindful of their obligations to individ-

uals with disabilities who use medical marijuana. Disciplining
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an employee solely for testing positive for cannabis may expose
the employer to liability under the New Jersey Law Against Dis-
crimination (NJLAD). A recent New Jersey Supreme Court case
(Wild v. Carriage Funeral Holdings) illustrates what is at stake.

In Wild, a funeral director was terminated from his job after
testing positive for cannabis. He filed an NJLAD claim alleging
that his employer failed to accommodate his nonworkplace use
of medical marijuana for his cancer treatment. The trial court
initially dismissed the employee’s complaint, finding that an
employer is not required to accommodate the medical use of
cannabis in any workplace. The Appellate Division reversed the
trial court’s decision and found the employee was not seeking

a reasonable accommodation to use medical marijuana in the
workplace but rather sought an accommodation to use his
prescription medication away from his job. Accordingly, the
Appellate Division concluded the employee’s NJLAD failure to
accommodate the claim should proceed in court.

Then in 2020, the Supreme Court affirmed the Appellate Divi-
sion’s decision and clarified two points. First, the court clari-
fied there is no requirement to permit an employee to operate

a vehicle or heavy machinery when the employee is under the
influence of cannabis. Second, the court explained an employ-
ee’s use of medical marijuana is authorized by law, and there-
fore, may be protected under the NJLAD if used away from the
workplace. The Wild case lesson is that, prior to disciplining an
employee who tests positive for cannabis use, employers should
first confirm whether the employee has a legitimate medical
explanation for using cannabis.

Bottom Line

As the use of cannabis becomes more acceptable and more
available throughout the United States, modernizing a work-
place drug policy is something every New Jersey dealership
should prioritize. mf ear

For additional guidance on cannabis in the workplace, or for assistance in updating

and revising your employee handbook and workplace drug policies, please contact Dina
Mastellone, a partner in Genova Burns' Human Resources Counseling and Compliance
Practice Group at dmastellone@genovaburns.com, or Jennifer Roselle, Esq., counsel in the
firm’s Cannabis, Labor, Human Resources Counseling and Compliance Practice Group at
Jjroselle@genovaburms.com.
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Advertising in the Age of COVID:
10 Things You Need to Know

sy MICHAEL P. MCMAHAN, ESQ., AND CHRISTOPHER T. KOENIG, ESQ.

It’s a pandemic, and your old sales methods may
not be working. You've got to get people in the door, so you
run all sorts of advertisements. It’s a crazy year, so anything
goes, right? Wrong. State and federal regulators are watching
closer than ever to ensure consumers are not hurt by businesses
looking to make a quick buck. As dealers have been required
to focus on COVID protocols to safely operate their businesses
over the past year, it’s important not to forget about adherence
to other regulatory compliance requirements.

Advertising in the COVID era is more critical than ever

to attract customers, so it’s a good time to refresh your
familiarity with certain legal requirements and perform an
audit of your advertising program. The following focuses
on the important provisions of the New Jersey Motor Vehi-
cle Advertising Practices Act (“MVPA”) and Federal Trade
Commission (“FTC”) rules and regulations.

1. Don’t pretend to be COVID relief. This one would seem
obvious, and yet it still needs to be said. The Florida Attor-
ney General and the FTC recently took action against an
ad agency for creating a mailer for a used car dealer de-
signed to look like a COVID-19 stimulus check. The out-
side of the envelope stated in bold text, “IMPORTANT
COVID-19 ECONOMIC STIMULUS DOCUMENT
ENCLOSED.” Inside was a mock check from the “Stim-
ulus Relief Program.” The state and federal authorities
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are looking hard at businesses that try to take advantage
of consumers during this time. Don’t try a “new angle” or
something you think will get a lot of attention.

Don’t oversell your COVID compliance. In the COVID-19
era, the bottom line is the same as it is for any other ad-
vertising. When making statements, feel free to tout your
efforts but don’t deceive and mislead consumers. For exam-
ple, we recently found an ad where a dealership implied a
special affiliation by stating that it was taking direct orders
from the CDC to keep customers healthy. Making a com-
ment like that only invites scrutiny. The better approach
would have been to state We are following state and federal guid-
ance to maintain a clean and safe environment, or, Our dealership
is committed to your health and safety. It’s doubtful that either
of these would be objectionable to state and federal regu-
latory authorities — as long as the dealership is actually
practicing what it is preaching.

Digital advertising is advertising. The MVPA is simply
stated but casts a broad net. That net covers any advertise-
ment that is “uttered, issued, printed, disseminated, pub-
lished, circulated or distributed” within or outside the State
relating to the sale or lease of vehicles at in-state locations.
Radio and television broadcasts, newspapers, signs, and the
catchall “other publication” and “electronic medium” are
specifically mentioned. In the digital age in which we live,
it’s safe to assume that the MVPA covers many advertising
tools available online. This includes email blasts, specials
posted through social media, Google and Facebook ads,
and even individual texts from employees and salespersons
mentioning pricing and special deals to their longtime
clients. (See N.J.A.C. 13:454-26A.2).

Sell the goods you advertise. The MVPA takes dealerships
to task for bait and switch advertising — offering a deal that
seems too good to be true on paper, but that deal is nowhere
to be found when the customer comes calling. The state
presumes “bait and switch” advertising has occurred if any
of the following occur: (i) the dealership refuses to show,
display, sell or lease an advertised vehicle, unless it can be
shown the advertised vehicle was actually sold; (i) a deposit
is accepted for the advertised vehicle, but the customer is
unknowingly switched to a higher-priced unit; (i) the deal-
ership delivers an unwanted, higher-priced unit instead of
the advertised vehicle and the customer is stuck paying the
difference. (See N.J.A.C. 13:454-26A4.4).

Ads must meet unusual requirements. You may have

come to expect that an ad must disclose the specifics of any
vehicle offered for sale and the terms of any leasing deals,
etc. But did you know that you must disclose whether a
used car once was a taxi or a company car? (You must disclose
non-personal use of used vehicles). Did you know that some ads
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Advertising in the COVID era is more critical than ever to attract
customers, so it’s a good time to refresh your familiarity with
certain legal requirements and perform an audit of your advertising
program. The following focuses on the important provisions of the
New Jersey Motor Vehicle Advertising Practices Act (“MVPA”) and
Federal Trade Commission (“FTC”) rules and regulations.

must offer a toll-free number from 9 a.m. to 9 p.m., Mon-
day through Saturday, to answer customer questions? How
about that audible ads (radio, TV, internet video, podcast) must
meet certain decibel levels and speed requirements? You
can’t blast out your offers and speed whisper your terms
and conditions. (See N.J.A.C. 13:454-26A.5 and A.6).

The Thirteen Dirty Words. George Carlin once famously
spoke about the seven words you cannot say on television.
Here are the 13 words and phrases you should avoid using
in advertising:

Authorized Sale

Authorized Distribution Center

Factory Outlet

Factory-Authorized Sale

Lowest Prices

Lower Prices Than Anyone Else

Lowest Prices of the Year

‘We Will Beat Your Best Deal

Dealer Cost

Factory Invoice

Floor Plan Balance

‘Wholesale

At No Profit

(See N.J.A.C. 13:454-26A.7).

BrAT PR Mo a0 o

Make on-site disclosures and keep good records. Are

you aware that the MVPA requires posting any advertise-
ment that quotes a price for the sale or lease of a vehicle

at the main entrance to the dealership where the vehicle is
displayed, in proximity to where the vehicle is otherwise
displayed, or actually on the vehicle itself? Alternatively,
the dealership can attach a tag to the vehicle stating the ad-
vertised price and the applicable mandatory disclosures re-
quired by the MVPA. New vehicles shouldn’t be advertised
without the Monroney label attached, and used vehicles
shouldn’t be advertised without a properly displayed Used
Car Buyer’s Guide. Advertised vehicles for sale or lease
must be on the premises and available during the publica-
tion period. If sold during that period, records of the sale
must be maintained, including a copy of the advertisement
and any executed customer contract. All documentation
must be kept for 180 days after the sale and made avail-
able for inspection by the Division of Consumer Affairs.
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Customers inquiring by telephone or in person about any
advertised vehicle during the publication period must be
informed if the vehicle was sold or leased. (See N.J.A.C.
13:454-26A4.9 and N.J.A.C. 13:454-26A.10).

Disclose your credit terms and conditions. When it comes
to the advertising of financed deals, the MVPA identifies
unique disclosures required and unlawful practices that are
prohibited. The total cost of the installment sale, the annual
percentage rate, the monthly payment and number of pay-
ments, and the amount of any down payment or trade-in
must appear adjacent to the advertised vehicle description.
There are also specific requirements when using footnotes.
Utilizing credit terms like easy credit or one-day credit is
unlawful if not regularly offered in the normal course of
business. The use or statement of an installment payment
on anything other than a monthly basis is also illegal. (See
N.JA.C. 13:454-26A4.8). Scrutinizing credit and installment
sale advertising is a central focus of the FTC.

Avoid the FTC. It’s not just state law you have to worry
about, but federal law too. The FTC will label advertising
unfair or deceptive if the following facts are true:

An advertising act or practice is
unfair if it:

An advertising act or practice is
deceptive if:

Causes or is likely to cause substan-
tial injury to consumers;

A representation, omission or prac-
tice misleads or is likely to mislead
the consumer;

Cannot be reasonably avoided by
consumers; and

A consumer’s interpretation of the
representation, omission or prac-
tice is considered reasonable under
the circumstances; and

Is not outweighed by counter-
vailing benefits to consumers or
competition.

The misleading representation,
omission, or practice is material.

Review your ads from the perspective of a consumer and exam-
ine content by putting each bullet point in the form of a ques-
tion. For example, is it likely to mislead someone? If the answer

is yes, rework the ad.

ADVERTISING | continued on page 22
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ADVERTISING | continued from page 21

10. Comply with Reg M and Reg Z. There are two federal
regulations, Reg M and Reg Z, describing certain “trigger
terms” that, in turn, mandate the use of disclosures when
advertising lease or credit transactions, respectively. Below
is a brief explainer.

Leases are governed by Regulation M, also known as the Con-
sumer Leasing Act. The FTC has the authority to enforce its
provisions. As an advertiser, you need to be mindful of disclo-
sures that must be clearly and conspicuously stated when specif-
ic trigger terms are used in a lease ad. Here’s what you need to
know about staying compliant with Reg M requirements:

Then your ad must clearly and con-
spicuously disclose:

If your lease ad contains one of
these trigger terms:

A statement of any capitalized That the transaction is a lease,
cost reduction or other pay-
ment required before or at lease
consummation, or by delivery
if delivery takes place after con-
summation, or that no payment

is required; or

The total amount due before or at
consummation, or by delivery if
delivery takes place after consum-
mation,

The number, amounts and due dates
or periods of scheduled payments
under the lease,

The amount of any payment.

‘Whether or not a security deposit is
required, and

In leases where the consumer’s liability
is based on the difference between the
property’s residual value and its real-
ized value at the end of the lease term,
an extra charge may be imposed at the
end of the lease term.

Regulation Z governs credit sale advertisements, often referred to
as the Truth in Lending Act. The FTC has the authority to enforce
its provisions. When advertising a credit sale, always ensure that
the ad clearly and conspicuously includes specific disclosures when
certain trigger terms appear. Here’s what you need to know about
staying compliant with Reg Z advertising requirements:

Then your ad must clearly and con-
spicuously disclose:

If your credit sale ad contains
one of these trigger terms:

The amount or percentage of any
downpayment.

The amount or percentage of the
downpayment.

The terms of repayment reflecting

the repayment obligations over the
full term of the loan, including any
balloon payment.

The number of payments or
period of repayment.

The “annual percentage rate,” using
that term or “APR,” and, whether or
not the rate may be increased after
consummation.

The amount of any payment.

The amount of any finance charge.

In short, you must be vigilant to ensure that your advertising
practices and advertising content comply with specific federal
requirements. It’s never enough to simply say that you complied
with the MVPA and weren’t aware of the federal regulations.
Advertising is a critical component of any dealership’s success.
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Advertising is a critical

component of any dealership’s
success. Take time to regularly
audit your advertising practices
and maintain familiarity with
state and federal requirements.
I

Take time to regularly audit your advertising practices and
maintain familiarity with state and federal requirements. Above
all, don’t create advertisements that are deceptive and mislead-
ing. This is especially true during the COVID era, where taking
the humble approach when describing your dealership’s efforts
will steer you clear of unwelcome regulatory scrutiny. mf ear

Michael McMahan is a partner, and Christopher Koenig is an attorney, in Arent
Fox’s Automotive Practice Group. They can be reached at 212-484-3900.
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Paycheck Protection Plan
(PPP) Forgiveness

sy WILFREDO FERNANDEZ AND GIUSEPPE BUETI
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2020 has become a roller coaster year for auto
dealers. Everything appeared to be moving along just fine until
the arrival of COVID-19. The spring was a period of uncertain-
ty for dealers. Dealerships were forced to briefly shutter their
doors, resulting in a significant reduction in revenue, furloughed
or laid off employees and the rise of financial uncertainty.

In late April, the Federal government injected stimulus into the
economy through the CARES Act that included the Paycheck
Protection Program (PPP). The opportunity to obtain a PPP
loan provided dealers with the financial beacon to guide them
through the fog of COVID-19. Now, dealers need to focus on
PPP Loan Forgiveness.

Necessity Certification

On October 26, 2020, the Small Business Administration (SBA)
published a notice related to additional filing forms, with the
intent to gather supplemental information. Form 3509 will be
used for documenting the necessity certification. This form
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requires financial information related to business activity and
liquidity for those whose PPP loan(s) (including affiliates) is in
excess of $2,000,000. The intent is to facilitate the collection of
supplemental information (including certifications and disclosure
of quarterly revenues, distributions, compensation levels to owners and
employees and more). SBA loan reviewers, to evaluate the good-
faith certification that was made on the PPP borrower applica-
tion that economic uncertainty made the loan request necessary,
will use this information. The form will be issued by the lender
servicing the loan, and the completed form is due within 10
business days of receipt from the lender.

Does this recent filing requirement apply to auto dealers? Any
individual dealership that obtained a PPP loan of $2M or more
must complete Form 35009.

Does the additional disclosure required by Form 3509 apply
to an auto dealer with affiliated dealerships that obtained
loans of less than $2M but taken together exceeded $2M? The
draft instructions for Form 3509, reference 85 FR 20817, issued
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on April 15, 2020, regarding the application of SBA’s affiliation
rules. Under these rules, the PPP affiliation rules do not apply to
any business operating as a franchise that is assigned a fran-
chise identifier code (FIC) by SBA. Dealers operating new car
franchises fall under this waiver and do not need to aggregate
individual PPP loans to determine if the completion of form
3509 is required.

Change in Ownership

On October 2, 2020, the SBA issued a notice explaining re-
quired procedures when an entity that has received a PPP loan
has a change in ownership. Borrowers must notify their PPP
lenders in writing prior to the closing of any change in owner-
ship, which occurs when at least 20% of common stock or other
ownership interest in a PPP borrower is sold or transferred, or
when the borrower sells or transfers at least 50% of its assets or
when the borrower merges with or into another entity.

The lender may approve a change in ownership without prior
SBA approval for changes structured as a sale or transfer of
common stock or other ownership interest as a merger or asset
sale. Sales or transfers of ownership interest and mergers are
exempt from SBA approval provided the transfer or sale is 50%
or less of the ownership interest or the borrower submits a PPP
forgiveness application. The borrower may escrow funds equal
to the outstanding PPP loan balance. Asset sales of 50% or more
of the borrower’s assets (measured at fair market value) requires the
filing of a forgiveness application and funds escrowed equal to
the outstanding PPP loan balance. In all other cases, the PPP
lender must submit a request for SBA approval to the appropri-
ate SBA Loan Servicing Center.

A selling dealership will notify their lender and be prepared to
escrow funds equal to the PPP loan balance. After the forgive-
ness process is completed, the escrow funds must be disbursed
first to repay any remaining PPP loan balance plus interest; the
balance is returned to the selling dealership.

Taxation
Is the forgiveness of the PPP loan taxable? The answer is im-
portant and will affect the year-end taxation for dealers.

For Federal purposes, PPP loan forgiveness shall be excluded
from gross income. However, the IRS issued Notice 2020-32 in
April 2020, stating that the tax-free income expenses are nonde-
ductible. This guidance was consistent with historic IRS guid-
ance regarding nontaxable income and related expenses. This
had the net effect of essentially reversing the tax-free benefit of
excluding the loan forgiveness from gross income.

In late December 2020, the Consolidated Appropriations Act,
2021 (CAA) became law. CA A clarifies auto dealers whose PPP
loans are forgiven are allowed deductions for otherwise deduct-
ible expenses paid with the proceeds of a PPP loan, restoring the
loan forgiveness’s federal tax-free benefit.

Is forgiveness taxable in New Jersey? Absent any legislation
being passed or guidance being issued by the State of New
Jersey, PPP loan forgiveness is nontaxable for New Jersey
auto dealers.

Many auto dealers operate as a New Jersey S corporation, Partner-
ship or Limited Liability Company (LLC). The aforementioned are
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entities that pass-through the tax attributes to their shareholders,
partners or members. For New Jersey gross income tax purposes, a
loan and forgiveness of that loan, are not taxable income for the in-
dividuals as net profits from the business. Additionally, business
costs or expenses related to business income exempt from tax
under the Gross Income Tax Act, or which are partly or wholly
nondeductible for Federal income tax purposes, may be deduct-
ible ordinary business costs or expenses under the Gross Income
Tax Act. Therefore, the PPP loan forgiveness is not taxable

and the expenses incurred to obtain PPP loan forgiveness are
deductible, making the PPP loan forgiveness nontaxable for NJ
pass-through entities.

New Jersey C corporations follow Federal guidance. With the
CAA passage, the PPP loan forgiveness is nontaxable for auto
dealers that operate as New Jersey C corporations.

Timing of Forgiveness Application

Dealers have until the maturity date of the loan to apply for
forgiveness. However, 10 months after the end of their Covered
Period, the borrower must make principal and interest payments
to their lender unless an application for forgiveness has been
submitted. The Covered Period is the 24-week (168 day) period
beginning on the PPP loan disbursement date. The lender has 60
days to review the forgiveness application and forward it to the
SBA for review. The SBA has 90 days to approve the forgiveness
amount. Any portion of the PPP loan that is not forgiven will be
treated as a loan, payable with interest at 1% from the loan issu-
ance date, with a maturity of two years for loans issued before
June 5, 2020, or five years for loans issued after June 5, 2020.

PAYCHECK PROTECTION | continued on page 26

1 |
DANIEL FERRARI & CO., P.C.
4 W CERTIFIED PUBLIC ACCOUNTANTS

AUTOMOTIVE ADVISORS

Our team has over 30 years of extensive knowledge
and experience with the automotive industry. Our
firm provides individual attention to each client,
helping to maximize their bottom line.

« Financial Reporting
o Tax Planning

o LIFO Inventory Application
o Performance Benchmarking

Please contact one of our partners.

Daniel J. Ferrari, CPA
Amy M. Dillon, CPA
John J. Entz, CPA

215-914-1400

2755 Philmont Avenue, Ste 210
www.danferrari.com

Huntingdon Valley, PA 19006

PROFESSIONALISM « QUALITY « RESPONSIVENESS

new jersey
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PAYCHECK PROTECTION | continued from page 25

Which Form Do | Use?
The SBA provides three different forgiveness applications.

Form 35088 — File this application if:

*  The total PPP loan amount you received from your Lend-
er was $50,000 or less, and the total PPP loans received,
together with affiliates, amounted to less than $2M. This
simplified form will not apply to most dealers since dealer-
ship loans typically exceeded $50,000.

Form 3508EZ — File this application if:

*  During the Covered Period, the dealership had no salary
or wage reduction over 25% for employees that did not re-
ceive, in any single pay period in 2019, wages and salaries
at an annualized rate of more than $100,000 and either no
reduction in Full-Time Equivalent (FTE) OR meets FTE
safe harbor based on inability to operate at the same level
of business.

Form 3508 — File this application if not eligible to file Form
3508S or 3508EZ.

Dealers that use the lenders’ portals to complete their forgive-
ness applications will answer a series of questions that will
guide them to the proper form. It will be useful to have Form
3508 completed since the lender portals simulate the form and
make the application process quicker.

Determination of Forgiveness Amount

The forgiveness amount is lower of’

*  Modified total (the sum of all qualified costs less any salary/wage
reductions adjusted for any FTE reduction)

+ PPP Loan Amount

*  Qualified Payroll cost divided by 60%

Note that any reductions are calculated on the total quali-

fied costs. For example, a dealership received a PPP loan of
$750,000, spent $1,500,000 in qualified cost and incurred a 30%
FTE reduction. This will result in a modified total of $1,050,000
($1,500,000 X 0.70). In this case, the dealership will still have full
forgiveness because the modified total, after reduction, would be
more than the PPP loan amount.

Qualified Cost

Qualified costs eligible for forgiveness include both payroll costs
and non-payroll costs. Payroll costs need to be incurred and paid
during the Covered Period (or the Alternative Payroll Covered Peri-
od) or paid on or before the next regular payroll date. Non-pay-
roll costs need to be incurred or paid during the covered period
or paid on or before the next regular billing date.

Payroll costs include all forms of cash compensation paid to
employees, including tips, commissions, bonuses and hazard
pay. Note that forgivable cash compensation per employee

is limited up to $46,154 for non-owners during the 24-week
Covered Period. Employers may also elect to use the Alterna-
tive Payroll Covered Period if the payroll frequency is weekly
or biweekly. This allows you to move the Covered Period’s
start date to the first day of the payroll week after receiving
PPP loan proceeds. Other Payroll costs include employer-paid

new jersey

health insurance, employer-paid retirement plan contribu-
tions and employer payments for state and local payroll taxes
assessed on employee earnings.

Compensation for owner-employees, self-employed individ-
uals or general partners — The eligible cost is the lesser of
$20,833 or 2.5/12 of their 2019 compensation. Non-cash benefits
for owner-employees will depend on the business tax structure.
For S corporations: employer health insurance is not allowed for
owners and family members of 2% shareholders. For LLC mem-
bers/partners: employer health insurance, retirement contribu-
tions and state & local taxes are not allowed.

Non-payroll costs such as rent, utilities (electricity, gas, water,
telephone, etc.) and mortgage interest had to be in effect or ser-
vice as of February 15, 2020. It is important to note that rent
paid to related parties (dealer-owned real estate) is limited to the
amount of the mortgage interest paid on the property during
the Covered Period.

Reductions to PPP Loan Forgiveness

Qualified costs must be reduced by the dealership’s reduction
for salary and wage reductions and reductions in FTEs. If an
employee’s base salary or hourly rate was reduced by more than
25% when compared to the measurement period (Q1 2020), a
reduction to forgiveness is applied by calculating the difference
in rate between the Covered Period and the measurement period
(multiplied by 0.75) and applying that difference to the hours
worked during the Covered Period. For example, if an employee
earned $20 per hour during the measurement period and $14 per
hour during the Covered Period, the wage reduction is $1 per
hour ($§20 x 0.75 = $15 — $14). If the employee worked 500 hours
during the Covered Period, the wage reduction is $500 ($1 x 500).
This is subtracted from the dealership’s total qualified costs. Note
that employees who were paid more than $100,000 at any time
during 2019 and new hires are not included in this calculation.
Also, note that the reduction for salaries is calculated on the base
salary and does not include commissions or bonuses.

The FTE reduction is calculated by taking the average FTE for
the Covered Period (or Alternative Payroll Covered Period, if used)
and dividing it by the Borrowers choice of reference periods:

*  February 15, 2019 — June 30, 2019;

e January 1, 2020 — February 29, 2020);

If the average FTE for the Covered Period is less than the ref-
erence period, then the percentage decrease would result in an
“FTE Reduction Quotient” of less than 1.0. For example, if you
had 100 FTEs in the reference period and only 70 FTEs during
your Covered Period, you would have a 70% FTE Reduction
Quotient (70/100).

Safe Harbors

Certain safe harbors are provided for businesses unable to main-

tain their FTEs and pay rates during the Covered Period. For-

giveness will not be reduced under the following circumstances:

» There is a safe harbor for Salary/Hourly Wage Reduc-
tion. In the previous example (the employee with the rate of
pay that was reduced from $20 per hour to $14), if the rate was
restored during the pay period that includes 2/15/2020
($20) and the date the forgiveness application is submit-
ted, the safe harbor is met. In that case, the $500 reduc-
tion will not be a reduction to the forgiveness amount.
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Additionally, there are exceptions to the FTE reduction e
that may be applied:

If the borrower makes a good-faith, written offer to

rehire or restore the reduced hours of an employee Dealers that use the lenders’ portals

during the Covered Period or the Alternative Payroll

Covered Period, the offer was rejected, and the bor- to com plete their fo I‘giveness
rower has documentation of the offer and rejection . . . .
and notified the State’s Unemployment Division,; appllcatlons will answer a series Of
; Rmployee was fired for cause) questions that will guide them to
° n employee voluntarily resigned;
o  An employee requested and received a reduction of the proper form .

their hours;
o The borrower, in good faith, can document the inabil-
ity to rehire individuals who were employees on Feb- |
ruary 15, 2020, and hire similarly qualified employees
for unfilled positions on or before December 31, 2020,  Safe Harbor 2 allows the Borrower that had a reduction in
or the date of the application for forgiveness; FTE employee levels between February 15 and April 26, 2020,
the ability to restore its FTE employee levels by no later than
Safe Harbor 1 is the most relevant of the safe harbors and reads =~ December 31, 2020, or the date of the forgiveness application to
as follows, “If you were unable to operate between February 15, 2020, FTE levels in the pay period that included February 15.
and the end of the Covered Period at the same level of business activi-
ty as before February 15, 2020, due to compliance with requirements The PPP loan forgiveness application process is complex and
established or guidance issued between March 1, 2020, and December ever-changing. It is important that dealers are communicating
31, 2020, by the Secretary of Health and Human Services, the Director with their lenders, CPAs and attorneys to assist them through
of the Centers for Disease Control and Prevention, or the Occupational the process. mj ear
Safety and Health Administration, related to the maintenance of stan-

dards for sanitation, social distancing, or any other worker or customer Wilfredo Fernandez is a CPA and Partner at Citrin Cooperman & Company, LLP.
safety requirement related to COVID-19”, you will not need to apply Giuseppe Bueti is a Director at the same organization. They can be reached at
an FTE Reduction Quotient to your qualified costs. It may be 973.218.0500 or via email at wfernandez@citrincooperma.com and
difficult for dealerships to qualify for this safe harbor. gbueti@citrincooperman.com, respectively.

Arent Fox

& T~ —_rI - T
A ! B 7 i ; E Q Ive Customized Natural Gas & Power Solutions

Take advantage of your NJCAR membership benefits

Member benefits:

We have the road map.  Knowledgable and local Account Manager

« Over 150 years of energy experience
Arent Fox’s Automotive Group drives innovative strategies « Tailored advice from market experts
forward. Our cutting-edge, national practice advises + Pricing programs that fit your needs
automotive leaders as the industry faces a dizzying array of + Outstanding Customer Care

competitive and regulatory hurdles. Call today for your free, no-obligation natural gas or power quote!

car o120

smart In Gail Caputi, Program Manager Peter Jagodzinski, Account Manager
Your wOrId arentfox.com 609.760.2043 | gcaputi@njcar.org pjagodzinski@spragueenergy.com | 732.440.0038

WWW.NJCAR.ORG new jersey



SHIFT YOUR
PLANS INTO
DRIVE,

- STARTING
TODAY.

| From floor plan and retail financing, to treasury and wealth
management, PNC's specialized Dealer Finance group delivers a flexible, custom-built solution that
supports your sales efforts and growth strategy. With a complete range of personal and business banking
and financial services — and the support of our dedicated relationship management team — we're
committed to helping you put your goals on the road to success.

Talk to a PNC Relationship Manager today, and put our Dealer Finance group to work for you.

Charles Dougherty: 570-961-6457 Brian Fox: 215-585-7300 Dave Keebler: 856-489-2914
& PNCBANK

PNC and PNC Bank are registered marks of The PNC Financial Services Group, Inc. (“PNC"). Banking and lending products and services and bank deposit products and investment
and wealth management and fiduciary services are provided by PNC Bank, National Association, a wholly-owned subsidiary of PNC and Member FDIC. Lending and leasing products
and services, including card services, trade finance and merchant services, as well as certain other banking products and services, require credit approval.

©2019 The PNC Financial Services Group, Inc. All rights reserved. CON LEND PDF 1119-082-1391202



We Will Find

SAVINGS

For Your Dealership!

NJ CAR SERVICES, INC.
works for you!

NJ CAR Services has provided
fair, competitive and consistent
pricing on business forms and
advertising items to members
of the New Jersey Coalition of
Automotive Retailer since 1975.

NJ CAR Services has saved
members tens of thousands
through increased competition
and less expensive products.

One call does it all.
609.883.5056 ext. 402
www.njcar.org
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NJ CAR Recognizes the Dealerships
That Have Contributed to CAR-PAC

NJ CAR appreciates the support of the 267 dealers
who contributed to CAR-PAC, the coalition’s political action
committee, between January 1, 2020, and December 31, 2020.
CAR PAC needs the contributions of ALL dealers to ensure it
has the necessary financial resources to support candidates
(on both sides of the aisle) who support the franchised retail
automotive industry in New Jersey and ensure the dealers’
voice is heard in Trenton on a wide variety of important pub-
lic policy issues.

Support of CAR-PAC will be especially critical in 2021 when
the Governor and entire Legislature will be up for re-election in
November. CAR-PAC plans to be very active in supporting the
candidates who support our industry.

The New Jersey Election Law Enforcement Commission (ELEC)
rules allow contributions to a political action committee of up

to $7,200 per business or jointly controlled business. And, don’t
forget, contributions can be made with corporate funds.

If you have any questions regarding how much your dealership
or dealership group can still contribute to this election cycle,
please contact Jim Appleton at 609.883.5056, Ext. 330 or by
email at jappleton@njcar.org.

NJ CAR encourages those dealers who have not yet contributed
to support CAR-PAC’s efforts on behalf of ALL New Jersey
franchised automotive retailers.

The following dealerships contributed to CAR-PAC between
January 1, 2020, and December 31, 2020: q?cdr

Ace Ford

Action Hyundai of Millville

Acura of Denville

Acura of Ocean

Acura of Ramsey

All American Ford in Point Pleasant
All American Ford of Paramus

All American Ford Subaru of Old Bridge
All American Ford, Inc.

All American Lincoln of Paramus LLC
All American Mazda in Brick

Arena Buick GMC

Audi Meadowlands

Audi Princeton

Autoland Chrysler Jeep Dodge Ram
Autoland Toyota

Avalon Honda

Baker Chrysler Jeep Dodge, Inc.
Barlow Buick GMC-Manahawkin
Barlow Buick GMC-Woodbury
Barlow Chevrolet

Bell Audi

Bell Ford

Bennett Chevrolet

Bentley Parsippany

Bentley Truck Services Logan Twp.
Benzel-Busch Motor Car Corp.

Bill Vince's Bridgewater Acura
BMW of Atlantic City

BMW of Bridgewater

BMW of Ramsey

new jersey

Boardwalk Acura
Boardwalk Honda
Bridgewater Kia
Brogan Cadillac Company
Buhler Chrysler Jeep Dodge
Burke Motors, Inc
Burlington Chevrolet, Inc.
Burlington Kia
Burlington Volkswagen
Burns Buick GMC Hyundai
Burns Honda
Cadillac of Mahwah
Campbell Freightliner
Causeway Ford Lincoln
Causeway Honda
Causeway Hyundai
Causeway Nissan
Chapman Ford Lincoln Mazda
Cherry Hill Nissan
Chevrolet of Jersey City
Chrysler Dodge Jeep of Paramus
Chrysler Jeep Dodge Ram

of Englewood Cliffs
Ciocca Chevrolet of Princeton
Circle BMW
Circle Infiniti
Coast Cities Truck Sales, Inc.
Coast Honda
Coleman Buick GMC Cadillac
Crown Cadillac, Inc.
D & C Honda of Tenafly

Dayton Toyota

DiFeo Kia

Dodge Chrysler City

Douglas Infiniti

Douglas Volkswagen

Dover Dodge Chrysler Jeep, Inc.
Downs Ford

Echelon Ford, Inc.

Edison Nissan

Elite Acura

Elkins Chevrolet

F.C. Kerbeck & Sons

Family Ford, Inc.

Fette Ford, Inc.

Fette Infiniti

Frank's Truck Center, Inc.
Franklin Sussex Auto Mall, Inc.
Franklin Sussex Hyundai

Fred Beans Hyundai of Flemington
Fred Beans Nissan of Flemington
Fred Beans Toyota of Flemington
Freehold Buick GMC

Freehold Dodge, Inc.

Freehold Ford

Freehold Nissan

Freehold Subaru

Freightliner of Bridgeport
Fullerton Alfa Romeo Maserati
Fullerton Automotive Corp.
Fullerton Ford

Gabrielli Kenworth of NJ
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Galaxy Toyota

Gensinger Motors, Inc.

George Wall Ford Lincoln

Global Auto Mall

Gold Coast Cadillac

H & H Mack Sales

Haldeman Ford

Haldeman Ford of Hightstown

Haldeman Lexus of Princeton

Hamilton Mazda Volkswagen, Inc.

Hawthorne Chevrolet

HFI Truck Center

Hilltop Nissan, Inc.

Honda of Freehold

Honda of Princeton

Honda of Toms River

Honda Universe

Hunter Jersey Peterbilt-Clarksburg

Irwin Lincoln Mazda

J & S Mitsubishi

Jaguar Land Rover Parsippany

Jim Curley Buick GMC

Joe Heidt Motors

Johnson Buick GMC Cadillac, Inc.

Johnson Dodge Chrysler

Joyce Honda

Kerbeck Cadillac Chevrolet Buick GMC

Kindle Ford Lincoln

Kundert Volvo Cars of
Hasbrouck Heights

Larson Ford, Inc.

Lawrenceville Ford Lincoln

Lexus of Atlantic City

Lexus of Bridgewater

Lexus of Cherry Hill

Lexus of Edison

Liberty Hyundai

Liberty Kenworth of South Jersey

Liberty Kia

Liberty Subaru, Inc.

Liberty Toyota

Liccardi Chrysler Dodge

Liccardi Ford, Inc.

Liccardi Mitsubishi

Lilliston Chrysler Dodge Jeep

Lilliston Ford, Inc.

Lincoln of Wayne

Lucas Chevrolet

Lucas Chrysler Jeep Dodge

Lucas Ford

Madison Honda

Mahwah Ford Sales & Service, Inc.
Mahwah Honda

Malouf Buick-GMC, Inc.

Malouf Chevrolet-Cadillac, Inc.
Malouf Ford-Lincoln, Inc.
Manahawkin Chrysler Dodge
Manahawkin Kia

Maplecrest Ford, Inc.

Maplecrest of Union

Maserati & Alfa Romeo of Monmouth
Matt Blatt Glassboro Imports Mitsubishi
Matt Blatt Kia-Egg Harbor Twp.
McGuire Cadillac

McGuire Chevrolet Cadillac
Mercedes-Benz of Atlantic City
Mercedes-Benz of Flemington
Mercedes-Benz of Newton
Mercedes-Benz of Paramus
Mercedes-Benz of Princeton

Metro Honda

Miller Buick GMC Corp.

Miller Ford Lincoln Subaru

Mount Holly Nissan

MTC Kenworth

Nielsen Chevrolet

Nielsen Chrysler Jeep Dodge Ram
Nielsen Ford

Nissan 46

Nissan of Atlantic City

Nutley Kia

Ott Miller Chevrolet of West Caldwell
Paramus Chevrolet

Paramus Hyundai

Park Avenue Acura

Park Avenue BMW

Parkway Toyota

Paul Miller Audi

Paul Miller BMW

Paul Miller Honda of West Caldwell
Paul Miller Porsche

Paul Miller Subaru

Paul Miller Toyota of West Caldwell
Paul Miller Volkswagen of Bernardsville
Pellegrino Buick GMC

Pellegrino Chevrolet

Pellegrino Chrysler Jeep
Performance Dodge Ram

Pine Belt Cadillac of Toms River
Pine Belt Nissan of Toms River

Pine Belt of Keyport

Pine Belt Chevrolet of Lakewood

Pine Belt Chrysler Jeep Dodge Ram
Pine Belt Subaru
Pointe Buick GMC
Precision Acura
Precision Chrysler Jeep Dodge Ram
Prestige Volkswagen Subaru
Raceway Kia of Freehold
Ramsey Chrysler Jeep Dodge Ram
Ramsey Infiniti
Ramsey Mazda
Ramsey Nissan
Ramsey Subaru
Ray Catena Motor Car
Ray Catena of Union
Red Bank Volvo, Inc.
Reydel Volkswagen, Inc.
Riverside Nissan
RK Chevrolet Subaru Kia
Rossi Chevrolet Buick GMC
Rossi Chrysler Dodge Jeep Ram
Route 17 Nissan
Route 18 Chrysler Jeep Dodge Ram
Route 22 Nissan
Route 33 Nissan
Route 46 Chrysler Jeep Dodge
Route 46 Mitsubishi
Route 46 Subaru
Route 130 Chrysler Dodge Jeep Ram
Salerno Duane Infiniti
Salerno-Duane, Inc.
Sansone Jr's 66 Auto Mall
Schumacher Chevrolet Buick

of Boonton
Schumacher Chevrolet of Clifton
Schumacher Chevrolet of Denville
Schumacher Chevrolet of Little Falls
Schumacher Chevrolet of Livingston
Scott Harvey Auto Group
Sea Breeze Ford
Sea Coast Chevrolet
Sea View Auto Corp.
Shore Toyota
Smith Motor Company, Inc.
Spirit Chrysler Dodge Jeep
Springfield Acura
Subaru of Morristown
Sussex Honda
T & T Coast Buick GMC
Team Toyota of Princeton
Team Welsh Jeep Chrysler
Teterboro Chrysler Jeep

new jersey



N EW

JERSEY COALITION OF AUTOMOTIVE RETAILERS

Three County Volkswagen Corp.
Tom's Ford

Towne Hyundai

Towne Toyota

Toyota of Hackensack

Toyota of Runnemede

Toyota of Morristown, Inc.
Toyota Universe

Toyota of Vineland

Trend Motors

Tri-County Lexus
Turnersville Kia

Vann Dodge Chrysler Jeep
Verner-Cadby, Inc.

VIP Honda

Volkswagen Princeton
Volvo Cars Manasquan
Volvo Cars Ramsey
Wayne Ford

Wayne Subaru, Inc.

Thank You to Those Who
Contributed to NADA PAC

NADA PAC helps to elect to
Congress qualified individuals who
understand new car and truck dealers'
needs. NADA PAC is consistently credit-
ed as one of the nation's top trade associ-
ation political action committees in terms
of total fundraising and contributions to

Ed Barlow, Jr.
Robert Ciasulli
Drew Coleman

Jim Curley, Il
Leonard Datello
Larry Davis
Thomas DeFelice, Jr.
Richard DeSilva, Jr.
Richard DeSilva, Sr.
Sanford Dorf
Jason Elkins
Michael Elkins
David Ferraez
John Fette

new jersey

federal candidates. NADA PAC supports
candidates for Congress on a bipartisan
basis from the NADA PAC dealer leader-
ship recommendations for each state.

The 2020 NADA PAC leadership team
for New Jersey consists of NADA Direc-
tor Rick DeSilva, NJ CAR Chairwoman

Jim Gee

Orrin Gensinger
Roy Greenblatt
Scott Harvey
John Johnson, Jr.
David Kull
Lawrence Kull
Paul Larson, Jr.
Dennis Lauzon
James McCormick
Robert McCormick
Michael McGuire
Charles Miller

Eric Nielsen

Windsor Nissan
Woodbury Nissan, Inc.
World Volkswagen

Judith Schumacher-Tilton, NADA PAC
State Chairman Robert Larson and
NJ CAR President Jim Appleton.

The following individuals from New Jer-
sey have contributed this year to NADA
PAC through December 31, 2020: aj ear

Mark Pellegrino
James Reydel
Ed Rossi

Judith Schumacher-Tilton
Drew Sciaulino
Andrew Shapiro
Robert Sickel
Peter Spina, Sr.
Louis Trebino
Jeffrey Wall
David Wintrode
Chris Zanger
John Zanger, Jr.
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NJ CAR Workers' Compensation Program

REDUCE COSTS
IMPROVE WORKER SAFETY

PREVENT ON-THE-JOB INJURIES

Join the nearly 130 New Jersey dealerships that already
participate in the NJ CAR Workers' Compensation Program.

+ We can offer you a quote directly or you can obtain a quote through your broker. Your choice!
* Proprietary class codes offering up to 15%-20% savings and up front credit up to 25%.

+ Earn potential individual dividend checks (up to 25%) based on your loss history.

* Tailor made loss control program (ZIP/Zero Injury Protection) customized for N) CAR Members.

* You owe it to your bottom line to compare NJ CAR's Program with other plans.

To obtain a quote for Workers'

Comp coverage through the NJ CAR
Program, contact Pattie Collins of
Gallagher Insurance

at Pattie.Collins@ajg.com or

732.837.9150. & Gallagher

AmTrust North America
An AmTrust Financial Company

877.528.7878
www.amtrustnorthamerica.com

© 2017, AMTRUST NORTH AMERICA, INC.
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accounting

Citrin Cooperman...............ccoooiiiieniiecsceee e Page 19
www.citrincooperman.com

Daniel Ferrari & Co., P.C. ............ccooooieieiireeereecee e Page 25
www.danferrari.com

Rosenfield & Co. ..........ccoovvriieriireecee e Page 11
www.rosenfieldandco.com

Voynow, Bayard, Whyte & Co., LLP .............ccccoccirriiiiciinncienn, Page 7
www.voynowbayard.com
WithumSmith+Brown.............ccooniiniinieniineeen. Outside Back Cover
www.withum.com

attorneys
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www.arentfox.com

Bellavia Blatt..............coccooiiiee e Page 18
www.dealerlaw.com

GENOVA BUIMS...........ooe e Page 3
www.genovaburns.com
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www.bankofamerica.com
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www.mtb.com
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NJ CAR Services, INC...........cccoevecieeeecceee e Page 29
electric program
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F&I services

Portfolio/Resources Management Group............. Inside Front Cover

financial planning

Dealer Forensics (Weiner, LLC).............cccccoeeiiiciiincececceeeee, Page 34

www.dealerforensics.com

AmTrust North America/Gallagher

NJ CAR Workers’ Compensation Program............................ Page 33
Wealth Preservation Solutions...............cccoevriinivncnnienceen, Page 5

EVERY DOLLAR MATTERS...

YOU CAN'T AFFORD NOT TO CALL US!

Forensic Accounting

Valuation Services
Fraud Investigation

Receivership & Restructuring

Expert Witness

Litigation Support
Shareholder Disputes

Dealer Foren

167 Franklin Turnpike
Waldwick, NJ 07463

www.dealerforensics.com

201.746.9700
info@dealerforensics.com

new jersey
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Auto Financing Solutions
Drive Your Dealership Forward

Valley has helped auto dealerships meet their financing needs for over 50 years by providing
flexible and affordable financial solutions.

Whether you are planning to increase your inventory, acquire or expand your dealership,
our competitive terms along with personal lending solutions are designed to improve your
operational efficiencies and increase your cash flow.

Dealer Services
= Retail paper
* Automotive floorplan financing

. For more information contact:
* Commercial real estate loans

¢ Commercial loans and lines of credit John Botros
* Real estate term financing P:973.305.3384 | C: 862.272.1359
* Acquisition and expansion financing jbotros@valley.com

* Equipment financing and leasing options
* |nsurance

* 50+ years of personalized service to the
Auto Dealer Community

) Va"ey | Valley.com  800.522.4100

BANK

& 2019 Valley National Bank. Member FDIC. Equal Opporiunity Lender. All Rights Reserved. VCS-8528 n [m m
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withum™

AUDIT TAX ADVISORY

withum.com

drive to success

performance matters when it comes to your numbers. you want to drive
your business to perform at peak levels. With innovative solutions and
tools, Withum can fine-tune your New Jersey dealership to turn a profit,
meet quotas, exceed customer satisfaction — and ensure everyone is on
the road to success.

Visit withum.com to learn more about our Automotive Services.
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